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The Honorable Andrew S. Wheeler
Secretary of Natural and Historic Resources
1111 East Broad Street

Fourth Floor

Richmond, VA 23219

Re: EO-9

Dear Secretary Wheeler:

Governor Youngkin’s Executive Order (EO) 9, signed on January 15, directs the Department
of Environmental Quality to coordinate with you in completing the following by February 14:

I.

4.

Provide [the Governor] a full report re-evaluating the costs and benefits of
participation in the Regional Greenhouse Gas Initiative Inc. in view of all
available data;

Develop a proposed emergency regulation for the State Air Pollution Control
Board’s consideration to repeal Part VII of 9VAC5-140;

Take all necessary steps to so that any proposed regulation to the State Air
Pollution Control Board can be immediately presented for consideration for
approval for public comment in accordance with the Board’s authority pursuant to
§ 10.1-1308 of the Code of Virginia; and

Notify the Regional Greenhouse Gas Initiative Inc. (RGGI Inc.) of the review and
the Governor’s intent to withdraw from RGGI, whether by legislative or
regulatory action.

Pursuant to EO-9, therefore, enclosed for your review are the following:



e A draft report re-evaluating the costs and benefits of participation in RGGI in
view of all available data (Item 1);

e A draft emergency regulation (Item 2), along with a brief description of the
process for promulgating an emergency regulation under Va. Code §2.2-4011,
including a draft letter to the Attorney General asking for his approval as required
by that statute (Item 3);

e A brief description of the process and timetable for turning an emergency
regulation into a permanent regulation under the Administrative Process Act,
including a draft Notice of Intended Regulatory Action (NOIRA) to commence
that process (Item 3); and

e A draft letter for your signature notifying RGGI, Inc., of the Governor’s intent of
withdrawing the Commonwealth from the RGGI program (Item 4).

Please let me know if you have any questions. My staff and | would be glad to brief this report
with you at your convenience.

Sincerely,

ziin

Michael S. Rolband
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EXECUTIVE SUMMARY

On July 10, 2020, Virginia formally adopted the CO> Budget Trading Program (Part VII of
9VACS5-140) for the power sector to implement a carbon emissions trading and reduction
program as authorized by the Clean Energy and Community Flood Preparedness Act (Article 4
of Chapter 1219 of the 2020 Acts of Assembly). The rule allowed for full participation in the
Regional Greenhouse Gas Initiative (RGGI) to reduce carbon dioxide (COz2) emissions and make
emissions allowances available for sale through an auction program that power producers use for
compliance purposes. Proceeds from allowance sales are returned to Virginia to fund climate
mitigation and resilience programs. Adoption of the rule was the result of a 3-year process that
produced a program based on a consignment auction approach, and then transitioned into a full
auction program as authorized by the General Assembly in 2020. Virginia began full
participation in RGGI on January 1, 2021, and participated in five quarterly auctions to date.

On January 15, 2022, Governor Youngkin issued Executive Order 9 (2022) (EO-9) to re-evaluate
Virginia’s participation in RGGI and immediately begin the regulatory process to end its
participation. The re-evaluation is based on new information that points to higher costs for
residential and industrial ratepayers due to participation in RGGI, and that the benefits of RGGI
participation have not been realized. Most of this cost increase information come from the
State’s largest regulated utility, Dominion Energy, in rate increase filings before the State
Corporation Commission to recover the costs of compliance with the carbon-trading rule that
includes the cost of purchasing emissions allowances to cover their CO2 emissions.

This report serves as the required program re-evaluation in light of all available data regarding
the costs and benefits of the carbon-trading rule and participation in RGGI. However, the
availability of new information is limited since Virginia has just completed its first year of
participation. The focus of the evaluation will be on the program areas of ratepayer impacts,
allowance prices, and emissions trends. It will also look at the various analyses performed on
RGGTI and related clean power programs such as the Virginia Clean Economy Act (VCEA).
The report also refers to the recently submitted annual report to the Governor and General
Assembly on the Virginia Clean Energy and Community Flood Preparedness Act.

Our review of the data in the report provides the following high level conclusions regarding
RGGI:

e Because of the captive nature of their ratepayers, the ability for power-generators to fully
pass on costs to consumers, and the fact that the Code of Virginia dedicates RGGI
proceeds to grants programs, participation in RGGI is in effect a direct carbon tax on all
households and businesses;

e RGQI fails to achieve its goal as a carbon “cap-and-trade” system because it lacks any
incentive for power-generators to actually reduce carbon-intensive gas emissions;

e Carbon emissions rates have been reduced in Virginia by over 50% in the past 10 years,
prior to the Commonwealth’s participation in RGGI.

Summary of Findings
e Participation in RGGI in effect operates as a direct tax on households and businesses
because all fees paid to the RGGI Board are passed through to utility-captive ratepayers.




In addition, consumers are unable to avoid the pass through of these costs because they
do not have the opportunity to switch electric providers — Dominion and other providers
are monopolies in most regions of Virginia.

The imposition of the RGGI “carbon tax™ fails to offer any incentive to change behavior.
Current law allows power generators, such Dominion Energy, to pass on all their costs,
essentially bearing no cost for the carbon credits.

Other states return the RGGI proceeds to consumers through rebates, while Virginia has
opted to use the proceeds for separate and unrelated grant programs resulting in an
effective tax increase on all ratepayers

The original RGGI approach, prior to enactment, was designed to return the proceeds to
the ratepayers in order to offset the costs of the program to the consumer, but this was not
how Virginia implemented the program

The costs of compliance with the trading rule and participation in RGGI have
materialized in higher electricity rates as identified in the filings before the State
Corporation Commission by Dominion Energy.

Emission allowance prices have increased over time and substantially in the last year and
are expected to continue increasing which will increase the tax on ratepayers.

Lastly, without and prior to RGGI, electricity generation has increased while COz per
MWh has almost been cut in half in Virginia over the last ten years.

RGAGI is a bad construct that taxes consumers without providing incentives for change to
the electricity producers.



SECTION 1 - ELECTRICITY RATE IMPACTS

One of the main concerns with participation in RGGI identified in EO-9 is the environmental
compliance cost of RGGI on Virginia ratepayers. EO-9 states that the RGGI environmental
compliance cost will increase “a typical” residential customer bill by $2.39 per month, and a
typical industrial customer bill by $1,554 per month. EO-9 also states that Dominion Energy
projects that RGGI will cost ratepayers between $1 billion and $1.2 billion over the next four
years.

For background purposes, the historical trends of electricity rates from 2010 to 2020 are
presented in Figure 1 below. These data show a gradual increase in all sector rates until 2020
where rates decline. Residential rates are the highest, followed by commercial with the industrial
sector having the lowest average rates.

Figure 1. Average Virginia Electricity Rates by Sector
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The first three-year control period for Virginia “CO2 Budget Sources” began on January 1, 2021
and extends through December 31, 2023. Under each RGGI participating state’s CO2 Budget
Trading Program, each “CO:z budget source” is required to provide one CO2 allowance for each
ton of CO2 emitted during the preceding three-year control period. Virginia utility law (Code of
Virginia 56-585.1 A 4) allows Dominion and Appalachian Power (“CO2 Budget Sources” under
the CO2 Budget Trading Program) to recover environmental compliance costs associated with
participating in RGGI through new rate adjustment clauses.

On November 9, 2020, Dominion Energy filed a petition with the Virginia State Corporation
Commission (SCC) to establish a new RGGI rate adjustment clause (“Rider RGGI”) to recover
$168,260,000 in “projected” RGGI compliance costs for the rate year of August 1, 2021 to July
31, 2022 (i.e., Case No. PUR-2020-00169), including:
e $129,960,000 for the purchase of 19 million allowances at $6.84 per allowance), and
e $38,330,000 of financing costs and a 9.2% rate of return associated with the purchase of
19 million allowances.



On August 4, 2021, the Commission issued an Order approving the Rider RGGI for initial year
cost recovery starting on September 1, 2021 of $167.76 million (projected quantity and prices of
allowances), 9.2% rate of return on projected allowance purchases, and finance costs associated
with projected allowance purchases). As such, “the charge for service under Virginia Electric
and Power Company's Filed Rate Schedules, as well as applicable energy charges specified in
any special rates, contracts or incentives approved by the State Corporation Commission
pursuant to Virginia Code § 56-235.2 shall be increased by 0.2393 cents per kilowatt-hour.” The
approved Rider RGGI explains the increase in a monthly residential customer electric bill and a
monthly industrial customer electric bill of $2.39 and $1,554. The Order approving the Rider
RGQI states, “RGGI is expected to cost Dominion’s Virginia jurisdictional ratepayers
approximately $3 billion [excluding finance costs] through 2045.” The Order also states that any
projected environmental compliance costs such as projected quantity and/or price of allowances
and associated ROE and finance costs are to be trued-up in future Rider RGGI proceedings.

On August 24, 2021, a Petition for Reconsideration or Clarification ("Petition") was filed with
the Commission. On November 17, 2021, the Commission issued its Order on Reconsideration,
and elected not to modify the August 6, 2021 Order approving the Rider RGGI, with the
exception of revised effective dates of the Rider RGGI:
e The first Rider RGGI tariff sheet is effective for usage on and after September 1, 2021
and reflects a rate of zero; and
e The next Rider RGGI tariff sheet is effective for usage on and after January 1, 2022, and
reflects the 0.2393 cents per kilowatt-hour rate approved in the Rider RGGI Approval
Order.

In December 2021, Dominion Energy filed a petition with the Commission for a revision of rate
adjustment clause, “Rider RGGI” pursuant to § 56-585.1 A 5 e of the Code of Virginia (i.e., Case
No. PUR-2021-0028). Dominion Energy withdrew the petition on January 10, 2022. The total
environmental compliance cost recovery (i.e., revenue requirement) requested in the withdrawn
Rider RGGI Petition for the Rate Year beginning September 1, 2022, was $323,411,000. It
assumed an average price of $10.53 per allowance for the period of October 2021 through
December 2023, a 9.35% ROE of allowances purchases, and finance costs associated with the
allowance purchases. The withdrawn proposed petition for a revised rate adjustment clause
would increase the approved Rider RGGI by 0.198 cents per kilowatt-hour, increasing the total
Ride RGGI to 0.437 cents per kilowatt-hour.

Prices and quantities of allowances affect compliance costs, therefore, impact rate ratepayers.
Data available on RGGI compliance costs are projected costs, because the actual quantity of
allowance purchases and actual prices were not known at the time the new Rider RGGI was
approved by the Commission.

Also, the second RGGI Program Review was completed in December 2017, resulting in the 2017
Model Rule, which was the foundation for the final rule subsequently adopted by Virginia as Part
VII of 9VACS5-140 in accordance with the Clean Energy and Community Flood Preparedness
Act. Resulting program modifications included changes to the Cost Containment Reserve (CCR)
size and trigger price. The proposed CCR size from 2021 onwards will be 10% of the regional
cap. The CCR trigger price will be $13.00 in 2021, and rise at 7% per year, ensuring that the
CCR will only trigger if emission reduction costs are higher than projected.



In response to electricity rate concerns resulting from program compliance, four participating
RGQ I states, including Delaware, Maryland, Maine, and New Hampshire use a percentage of
their allowance proceeds for direct bill assistance to mitigate the costs impact on ratepayers. In
addition, North Carolina is seriously considering joining the RGGI program using the
consignment approach modeled on the previous Virginia rule.

On February 2, 2021, the RGGI states, which include Virginia, released a statement announcing
the plan for the Third Program Review to consider further updates to their programs, and in
Summer 2021 the states released a preliminary timeline for conducting the Third Program
Review, which will include a REMI macroeconomic analysis and bill impact analysis which may
provide new information of future program costs and benefits.

The main conclusions of this section are as follows:

e The compliance costs of RGGI program participation have submitted by Dominion
Energy and approved by the SCC, and have begun to impact electricity rates.

e These costs are and will continue to be directly related to the cost of allowances, along
with other charges allowed under current law and regulations.

e Allowance prices have varied significantly in the past, and future prices will continue to
vary.

e The social cost of carbon as required by VCEA has not been fully incorporated in the
SCC process to date, but will be going forward, and may change future cost/benefit
analyses.

e Four other RGGI participating states (and prospectively a fifth) provide bill assistance to
customers using some of their auction proceeds.

SECTION 2 - ALLOWANCE PRICES AND AUCTION REVENUE

A central feature of any cap and trade program to reduce climate or criteria pollutant emissions is
the concept of an emissions “allowance.” An allowance usually represents the emission of one
ton of pollution. These allowances are either sold or given to regulated entities for compliance
or other purposes. As such, the allowance has value that is determined by the market through
supply and demand. Reductions are achieved by gradually lowering the amount of allowances
available in the market over time. RGGI operates under the concept where the allowances are
allocated to the participating states and then sold through auctions. The proceeds are then
returned to the states to support climate related programs.

Concern was raised in EO-9 about the rising cost of RGGI allowances and the resulting impact
on electricity rates as described in more detail in Section 1 of this report. Therefore a review of
allowance prices has been performed. Figure 2 shows the values of the RGGI auction clearing
prices from 2010-2021. As shown in the figure, clearing prices have been volatile over time.
Until 2014, prices remained below $4.00. From 2014 to 2017, the price rose to a high of $7.50
before falling to a low of $2.53. Since 2017, prices have risen steadily until experiencing a large
jump in Auction 54, where the clearing price rose to the cost containment reserve (CCR) trigger
level of $13.00. The cost containment reserve is a safeguard function of the RGGI program that
sets a ceiling for allowance prices. Auction 54 is only the second time in the history of the
program where the CCR has been triggered. The allowance price again increased slightly in
Auction 55 to $13.50, an all-time high for the program, but did not trigger the updated CCR level
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of $13.91 for 2022.

Figure 2. RGGI Auction Clearing Price
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Source: Regional Greenhouse Gas Initiative Website

On the flip side of allowance prices is the proceeds generated by their sale that will go to support
climate related mitigation and resilience programs. Thus far, Virginia has raised $301 million
from the sale of allowances.

RGG]I, Inc., administers quarterly auctions on behalf of the RGGI states where it offers
allowances for sale to compliance entities and other groups. Virginia first participated in Auction
51, which was held on March 3, 2021, and the Commonwealth has participated in four additional
auctions for a total of five. A summary of auction results is available in Table 1, and a
distribution of funds raised from auctions is shown in Table 2.

It should be noted that RGGI, Inc., receives a small portion (0.3%) of Virginia's quarterly auction
proceeds to fund its annual operating budget. Virginia's total payment to RGGI, Inc. for 2021
was $592,920.08. The payment due to RGGI Inc. for 2022 is $638,237.81.

Table 1: 2021 Auction Results Summary

Allowances Sold Allowance Price Allowance Proceeds
Auction #51 5,735,509 $7.60 $43,589,868.40
Auction #52 5,698,446 $7.97 $45,416,614.62
Auction #53 5,698,445 $9.30 $52,995,538.50
Auction #54 6,587,274 $13.00 $85,634,562.00
Auction #55 5,497,712 $13.50 $74,219,112.00
Total 29,217,386 $301,855,695.52

The Clean Energy and Community Flood Preparedness Act provides that 45% and 50% of the
proceeds generated from the auctions be used to fund the Virginia Community Flood
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Preparedness Fund (CFPF) and the Housing Innovations in Energy Efficiency (HIEE) program,

respectively. Administered by the Department of Housing and Community

Development (DHCD), the CFPF helps localities across the Commonwealth reduce the
impacts of flooding by implementing flood prevention and protection projects.
Administered by the Department of Conservation and Recreation (DCR), the HIEE
program makes energy efficiency upgrades to new and existing residential buildings to
reduce energy bills for low-income Virginians. DEQ receives 3% of auction revenues
to cover administrative expenses related to running the program and to carry out
statewide climate change planning and mitigation activities. In partnership with the
Virginia Department of Energy, DHCD receives 2% of the proceeds to administer and
implement the HIEE program.

Table 2: Distribution of Funding

RGGI DHCD DCR DEQ DHCD Admin
#51 | §$148,230.02 | $21,720,819.19 | §19,548,737.27 | $1,303,249.15 $868,832.77
#52 | $148,230.02 | $22,634,192.30 | $20,379,773.07 | $1,358,051.54 $905,367.69
#53 | $148,230.02 | $26,423,654.24 | $23,781,288.82 | $1,585,419.25 $1,056,946.17
#54 | $148,230.02 | $42,743,165.99 | $38,468,849.39 | $2,564,589.96 $1,709,726.64
#55* | §159,559.45 | $37,029,776.28 | $33,326,798.65 | $2,221,786.58 $1,481,191.05
Total | $75,2479.53 | $150,551,608.00 | $135,505,447.20 | $9,033,096.48 $6,022,064.32

* Preliminary estimates

More information on the low-income energy efficiency and resiliency programs funded by
auction proceeds can be found in the previously mentioned annual report on the Clean Energy
and Community Flood Preparedness Act.

The main conclusions of this section are as follows:
e Allowance prices have varied widely over time.
e Allowance prices have increased sharply since 2020.
e Auction proceeds to Virginia for climate related programs have also increased based on
these prices.
e Future allowance prices have been and will continue to be hard to predict.

SECTION 3 - POWER SECTOR GHG EMISSIONS TRENDS

As mentioned earlier, emission reductions are the principle purpose and rationale of the carbon-
trading rule and RGGI program. This is accomplished through setting emissions budgets and
reducing them over time to achieve the desired reduction goal. It is too early to determine the
impact of the program on emissions since 2021 is Virginia’s first participation year.

However, to begin to assess this impact, the recent emission trends of the Virginia power sector
must be evaluated. Emissions of CO2 from the power sector are estimated and tracked by both
the federal Environmental Protection Agency (EPA) and the DEQ. The recent trends in sector
emissions are provided in Figure 3 below. It can be seen from the data that these emissions have
fluctuated over the past 10 years with no discernable trend. During this period the average
annual power sector emissions total in Virginia was 33.3 million tons.



Figure 3. Total Virginia Power Sector CO, Emissions and

Generation
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While mass emissions have remained fairly constant, the overall state emission rate, which is the
amount of COz2 emissions produced by a set amount of electricity, has steadily and significantly
been reduced. This trend is documented in Figure 4 where the statewide emission rate in 2010
was just under 1,200 Ibs. per MWh that has then decreased to 679 1bs./MWh, which represents a
43% reduction in this average rate of CO2 emissions per unit of electricity.

Figure 4. Virginia Power Sector Emission Rate and Power
Generation Trends
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Given this mix of mass and emissions rate data and trends, a further data analysis is presented
below in Figure 5 that shows that a major shift has occurred in the Virginia power sector where
electricity generation from coal has been replaced by cleaner generation sources of natural gas
and more recently renewable energy generation sources. Also during the same time, in-state
electricity generation has increased by about 30%, which has led to the mass emissions levels
remaining relatively constant.
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Figure 5. Power Sector Emissions by Fuel Type 2010-2020
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A similar analysis of electricity generation by type is presented in Figure 6 that again shows the

decrease in coal generation, increase in natural gas generation, and the introduction of renewable
generation into the mix.

Figure 6. Power Generation by Type
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While these overall emissions and generation trends have occurred in the Virginia power sector,
a number of source specific changes have occurred in Virginia’s mix of power generation that
will influence current and future emissions and generation trends. These changes, identified as
new sources, closures and fuel conversions, are presented below in Table 3. From 2010 to 2020,
six coal facilities closed, while five large combined cycle natural gas facilities have opened.
Three coal facilities converted to biomass (wood) and one converted to gas.
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Table 3: Changes to Power Generation Sources in Virginia (2010-2020)

Plant Name Change In Operation/Fuel Year
Bear Garden Generating Station Gas facility began operating 2011
Potomac River Coal facility permanently closed 2012
Virginia City Hybrid Energy Center Coal/biomass facility began operating 2012
Hopewell Power Station Converted to biomass (wood) from coal 2013
NOVEC Halifax County Biomass Plant | Biomass facility began operating 2013
Southampton Power Station Converted to biomass (wood) from coal 2013
Altavista Power Station Converted to biomass (wood) from coal 2014
Bremo Power Station Converted to gas from coal 2014
Chesapeake Energy Center Coal facility permanently closed 2014
Warren County Power Station Gas facility began operating 2014
Clinch River Coal unit 3 retired, units 1 and 2 converted to gas | 2015
Glen Lyn Coal facility permanently closed 2015
Portsmouth Genco LLC Coal facility permanently closed 2015
Brunswick County Power Station Gas facility began operating 2016
Panda Stonewall Power Project Gas facility began operating 2017
Bellemeade Power Station Gas facility permanently closed 2018
Bremo Power Station Gas facility permanently closed 2018
Chesterfield Power Station Coal units 3 and 4 permanently closed 2018
Greensville County Power Station Gas facility began operating 2018
Mecklenburg Power Station Coal facility permanently closed 2018
Possum Point Power Station Gas units 3 and 4 retired 2018
City Point Energy Center Coal facility permanently closed 2019
Yorktown Power Station Coal units 1 and 2 retired 2019
Possum Point Power Station Oil unit 5 retired 2020

Source: PJM Generation Deactivations, EPA Air Markets Program Data tool

The carbon-trading rule and the RGGI program are designed to reduce regional CO2 emissions
over time by setting descending annual emission budgets to meet established reduction goals.
The Virginia trading rule has established a starting emissions budget for 2021 of 27.6 million

tons, which is then reduced annually at a consistent rate to 19.6 million tons in 2030. This is

consistent with the RGGI goal of a 30% reduction between 2020 and 2030. However, since this
is a regional trading program, the actual emissions reductions during this period may vary by

state.

An analysis of control year 2021 emissions to date has been performed to see if any initial

impact of the RGGI program can be seen in the Virginia power sector. To do so, the quarterly
emissions data for 2021 have been compared the same data for past years. The results of this
analysis are provided below in Figure 7. While there has been a decrease in emissions for 2021

as compared to prior years, this cannot be directly or solely attributed to RGGI participation.
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Figure 7. Quarterly Emissions Comparison (2018-

2021)
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While the emissions data and impact of RGGI participation by Virginia is limited and
inconclusive, the RGGI region has a long track record of emission reductions since the beginning
of the program. This is shown in Figure 8 below where CO2 emissions have decreased in the
RGQGI participating states by 59% from 2005 to 2020. Note that Virginia is not included in these
data.

Figure 8. RGGI Region CO, Emission Reductions
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To assess the future of the power sector and predicted emissions reductions we must turn to
modeling efforts that have been completed. A recently completed study and report completed by
the Virginia Department of Energy, in consultation with the DEQ on the Virginia Clean
Economy Act (VCEA) — Achieving Clean Electricity Generation at Least Cost to the Ratepayers
by 2045. This study and report shows that the combination of participation in RGGI along with
the specific mandates of the VCEA including the closure of most of the remaining coal and
biomass electric generating facilities in Virginia, along with specific renewable energy
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generation targets and standards, is expected to lead to a carbon free power sector in the 2045-
2050 timeframe. This supports the requirements of both the VCEA and statutory goal of net-
zero carbon emissions economy-wide by 2045. The CO2 emissions reduction predictions of the
study are provided in Figure 9.

Figure 9. CO; Emissions Reduction Predictions, VCEA Study
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The main conclusions of this section are as follows:

e Mass emissions levels of CO2 from the Virginia power sector have remained fairly
constant over the last 10 years despite a 30% increase in power production.

e Average emission rates have substantially decreased during the same time and in-state
electricity generation has increased.

e There is insufficient data to determine the impact of the trading rule and RGGI in
reducing COz emissions, since 2021 has been the first year of Virginia’s participation in
the program.

e The DOE study of the Virginia power sector indicates that an emission reduction
program or combination of programs will be required to meet the Commonwealth's
climate goals of the VCEA and the 2045 net-zero carbon emissions goal. In the absence
of any such program, emissions may not reduce sufficiently to achieve these goals.

SECTION 4 — OTHER INFORMATION

Program Impact Analyses
As part of the regulatory process for the carbon-trading rule, a number of power sector and
economic analyses were performed to determine the impact of the rule on generation, emissions,

power prices, and allowance prices.

Prior to enactment of the Clean Energy and Community Flood Preparedness Act (CECFPA) in
2020 and subsequent carbon trading rule based on full auction participation, DEQ developed and
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the SAPCB approved a trading rule that operated under a consignment auction approach. Under
the consignment auction rule, Virginia’s RGGI allowance budget was to be distributed directly to
regulated sources on a pro rata basis according to a formula based on a source’s historical CO2
emissions. The regulated sources would then have been required to consign those allowances to
the RGGI auction, with proceeds from the sale of the allowances at auction paid back to the
regulated sources. The intention was that proceeds from consigned allowances would then flow
to the ratepayers pursuant to a SCC process, thereby mitigating the cost of the RGGI program to
ratepayers to the maximum extent. Two early analyses of the consignment auction approach
indicated that electricity prices in Virginia would increase only nominally while consumer bills
would actually go down. However, the CECFPA was enacted before the consignment rule could
go into effect. The results of these analyses from 2017 and 2018 can be found at the following
links.

November 2017

Policy Scenario 1
Policy Scenario 2
Reference Case 1
Reference Case 2
A bill analysis

a b L -

November 2018

IPM reference case results
IPM policy case results

A bill analysis presentation
A co-benefits analysis

b s

Also prior to Virginia becoming a full participant in RGGI, several economic impact analyses of
the original COz trading rule were completed by Virginia Department of Planning and Budget
(DPB). This iteration of the rule implemented a consignment auction approach in lieu of a
traditional auction approach in order to comply with as-then current state law. As required by §
2.2-4007.04 of the Administrative Process Act, DPB considered the economic impacts of the
proposed, revised proposed, and final rule. These analyses considered a number of fiscal impact
studies that were conducted as part of the regulatory development process. Note that the final
regulation, which adopted the traditional auction approach, was exempt from the APA and
therefore not subject to DPB review.

While these analyses informed the regulatory process at the time, they did not evaluate the rule
in its current form. The [PM modeling also consistently underestimated allowance prices given
the current price.

An independent comprehensive report on RGGI: Background, Impacts, and Selected Issues was
published by the Congressional Research Service in 2019.

Finally, a more current study and report on the current and future power sector in Virginia has
been performed to evaluate the combined impacts of the RGGI and VCEA programs as
previously described in Section 3. However, this report does not assess the cost impact of the
programs in detail.
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Program Proceeds Investment

The RGGI program publishes annual reports on the investment of proceeds by its member states.

SECTION 5 - CONCLUSION

In conclusion, the results of this re-evaluation of the costs and benefits of the RGGI program on
Virginia are as follows:

RGGI operates as a direct tax on households and businesses because all fees paid to the
RGGI Board are passed through to the ratepayers per Virginia Legislation. Since the
utilities are allowed to increase their rates due to the costs associated with their required
participation in the RGGI auction process, there is little correlation to emission
reductions. By design the utilities are not penalized for failure to meet RGGI CO»
emissions since they can pass on the costs to the ratepayers.

Consumers are unable to avoid the pass through of these costs because they do not have
the opportunity to switch electric providers — Dominion and other providers are
monopolies in most regions of Virginia.

Other states participating in the RGGI program designed their systems to provide rebates
to their ratepayers, in Virginia the program operates as a hidden tax in which the
legislature then disburses the funds through grant programs. Virginia consumers were
originally told that the program would not increase their energy bills.

The original RGGI auction approach was designed to return the proceeds to the
ratepayers but this was not how Virginia implemented the program. The original analysis,
conducted prior to the adoption of RGGI by the legislature, showed little impact on
electricity prices to the consumer because of the anticipated return of the proceeds to the
ratepayers.

The costs of compliance with the trading rule and participation in RGGI are materializing
in higher electricity rates for all ratepayers, as identified in the Dominion rate case filings.
The first of these rate increase requests by Dominion Energy has been approved and went
into effect on January 1. Future rate increases due to RGGI are expected and will be tied
to the allowance prices which are difficult to predict.

RGGTI emissions allowance prices have increased over time and substantially in the last
year. In fact, in Auction 54, the clearing price rose from $9.30 to the cost containment
reserve trigger level of $13.00. The allowance price rose again slightly in Auction 55 to
$13.50, an all-time high for the program. Future allowance price predictions will
continue to be uncertain, but by design will continue to increase.

In Virginia over the last 10 years energy generation has increased substantially while the
CO2 mass emissions has remained fairly constant. This is due to fuel switching and
efficiencies, which is signified by the decreased emission rate. In 2010 the state produced
1,200 1bs/month of CO2 per MWh compared to 679 lbs/CO2 per MWh in 2020, prior to
RGGI taking effect. Overall, CO2 emissions in Virginia have fallen substantially since
2005, demonstrating that Virginia has been reducing their CO2 emissions without regard
to RGGI.

RGAGI is a bad construct that taxes consumers without providing incentives for change to
the electricity producers. The program was not implemented in the way it was originally
sold, and simply results in increased pricing to consumers out of the marketplace.

16



COMMONWEALTH OF VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY

PROCESS FOR ADDRESSING EO-9
EMERGENCY REGULATION AND REPEAL
CO2 EMISSIONS TRADING PROGRAM (PART VII OF 9VAC5-140)

Executive Order 9 (2022) (EO-9) (Attachment A) requires that DEQ in coordination
with the Secretary develop an emergency regulation to repeal the CO2 Emissions
Trading Program regulation that enables Virginia to participate in the Regional
Greenhouse Gas Initiative (RGGI), and begin the process for making the emergency
regulation permanent. Attachment B shows the general process for doing so - in sum:
e in accordance with § 2.2-4011 A of the Administrative Process Act (APA)
(Attachment C), the department consults with the Office of Attorney General to
establish the nature of the emergency and requests the approval of the Attorney
General in writing (Attachment D) to proceed with the emergency regulation;
e the State Air Pollution Control Board adopts the emergency regulation and
submits it via Town Hall for executive review; and
e the emergency regulation becomes effective on approval by the Governor and
submittal to the Registrar for publication.

In accordance with § 2.2-4011 C of the APA, an emergency regulation is effective for 18
months (24 months if an extension is requested). For an emergency regulation to
become permanent, it must undergo the full regulatory adoption process during those
18 months. Thus, a Notice of Intended Regulatory Action (NOIRA) is usually issued
concurrently with the emergency regulation. Attachment E describes this process and
the schedule on which it must proceed. A draft proposed emergency regulation
(Attachment F) and NOIRA for the permanent regulation (Attachment G) are provided.

EO-9 also requires DEQ in coordination with the Secretary to provide the Governor, "a
full report re-evaluating the costs and benefits of participation in the Regional
Greenhouse Gas Initiative Inc. in view of all available data, within 30 days," a draft of
which will be provided separately. Finally, EO-9 directs the Secretary or DEQ to, ". . .
notify the Regional Greenhouse Gas Initiative Inc. (RGGI Inc.) of the review and the
Governor’s intent to withdraw from RGGlI, whether by legislative or regulatory action." A
draft letter providing this notification for the Secretary’s signature is provided at
Attachment H.



Commonwealth of Virginia

Office of the Governor
Executive Order

NUMBER NINE (2022)

PROTECTING RATEPAYERS FROM THE RISING COST OF LIVING DUE TO THE
REGIONAL GREENHOUSE GAS INITIATIVE

By virtue of the authority vested in me as Governor, I hereby issue this Executive Order
to re-evaluate Virginia’s participation in the Regional Greenhouse Gas Initiative and
immediately begin regulatory processes to end it.

Importance of the Initiative

Reliable and affordable access to electricity is imperative to the health and safety of all
Virginians. Our hospitals, schools, businesses, and homes all rely on this essential service.
And the unpredictable and rising cost of electricity poses a significant and immediate threat to
our Commonwealth and its citizens. In 2019, alone, over 100,000 Virginian households
required Energy Assistance with a cost of $46 million to the Commonwealth.

Virginia’s participation in the Regional Greenhouse Gas Initiative (RGGI) risks
contributing to the increased cost of electricity for our citizens. Virginia’s utilities have sold
over $227 million in allowances in 2021 during the RGGI auctions, doubling the initial
estimates. Those utilities are allowed to pass on the costs of purchasing allowances to their
ratepayers. Under the initial bill “RGGI rider” created for Dominion Energy customers, typical
residential customer bills were increased by $2.39 a month and the typical industrial customer
bill by was raised by $1,554 per month. In a filling before the State Corporation Commission,
Dominion Energy stated that RGGI will cost ratepayers between $1 billion and $1.2 billion
over the next four years.



Simply stated, the benefits of RGGI have not materialized, while the costs have
skyrocketed. Re-evaluation of the Initiative represents a meaningful step toward alleviating this
financial burden on the Commonwealth’s businesses and households. Regulations must be
evaluated in view of the costs and benefits to all Virginians.

Directive

Accordingly, by virtue of the authority vested in me as the Chief Executive Officer of the
Commonwealth, and pursuant to Article V of the Constitution and the laws of Virginia, I hereby
direct the Director of the Department of Environmental Quality, in coordination with the
Secretary of Natural and Historic Resources, to take the following actions in accordance with
the provisions and requirements of § 10.1-1300, et seq. and § 2.2-4000, et seq. of the Code of
Virginia:

1. Provide me a full report re-evaluating the costs and benefits of participation in the
Regional Greenhouse Gas Initiative Inc. in view of all available data, within 30 days.

2. During this same period, develop a proposed emergency regulation for the State Air
Pollution Control Board’s consideration to repeal 9VACS5-140.

3. During this same period, take all necessary steps to so that any proposed regulation to
the State Air Pollution Control Board can be immediately presented for consideration for
approval for public comment in accordance with the Board’s authority pursuant to §
10.1-1308 of the Code of Virginia.

4. During this same period, notify the Regional Greenhouse Gas Initiative Inc. (RGGI Inc.)
of the review and the Governor’s intent to withdraw from RGGI, whether by legislative
or regulatory action.

Effective Date

This Executive Order shall be effective upon its signing and shall remain in force and
effect unless amended or rescinded by further executive order or directive.

Given under my hand and under the Seal of the Commonwealth of Virginia, this 15" day
of January 2022.

Glenn Youngkin, Governor




Attest:

ity homen—

Kelly Thomasson, Secretary of the Commonwealth



Emergency regulations:

Information especially for state agencies

An emergency regulation is:

--Promulgated if (1) there is an "emergency
situation" or (2) legislation requires a regulation to
be promulgated within 280 days.

--Effective upon filing with the Registrar of
Regulations.

--Initially effective for up to 18 months, and then
may be extended for up to an additional 6 months if
the Governor approves (for a total of 2 years).

--Usually replaced with a permanent regulation;
therefore, a Notice of Intended Regulatory Action
(NOIRA) to promulgate the permanent replacement
regulation is normally filed at the same time as the
emergency regulation.

Source: Section 2.2-4011 of the Code of Virginia

2

For more information,
view the Town Hall User Manual
at
townhall.virginia.gov/UM/toc.cfm

Steps to promulgating:

Agency/board adopts emergency regulation
and submits (Form TH-05 or THO06 and
syncs RIS project) on the Town Hall
for executive branch review.

Executive branch review:
(In order of review)

Office of the Attorney General — no deadline;
Department of Planning & Budget — 14 day deadline;
Cabinet Secretary —14 day deadline;
Governor — no deadline.

|

Once Governor approves,
submit emergency regulation to the
Virginia Register of Regulations
via the Town Hall.

The emergency regulation is
effective immediately upon filing.

Ten days before publication in the Register,
email notification is sent to
registered public Town Hall users.

l

e M N

The emergency regulation is published
in the Register.
If NOIRA for permanent replacement regulation
was also published,
then 30-day public comment begins and
Town Hall public comment forum opens.

Produced by the Virginia Department of Planning and Budget’s Planning, Evaluation, and Regulation Division, 11/2018




ATTACHMENT C

Code of Virginia

Title 2.2. Administration of Government
Subtitle Il. Administration of State Government
Part B. Transaction of Public Business
Chapter 40. Administrative Process Act

Article 2. Regulations

§ 2.2-4011. Emergency regulations; publication; exceptions

A. Regulations that an agency finds are necessitated by an emergency situation may be
adopted by an agency upon consultation with the Attorney General, which approval
shall be granted only after the agency has submitted a request stating in writing the
nature of the emergency, and the necessity for such action shall be at the sole
discretion of the Governor.

B. Agencies may also adopt emergency regulations in situations in which Virginia
statutory law or the appropriation act or federal law or federal regulation requires that a
regulation be effective in 280 days or less from its enactment and the regulation is not
exempt under the provisions of subdivision A 4 of § 2.2-4006. In such cases, the agency
shall state in writing the nature of the emergency and of the necessity for such action
and may adopt the regulations. Pursuant to § 2.2-4012, such regulations shall become
effective upon approval by the Governor and filing with the Registrar of Regulations.

C. All emergency regulations shall be limited to no more than 18 months in duration.
During the 18-month period, an agency may issue additional emergency regulations as
needed addressing the subject matter of the initial emergency regulation, but any such
additional emergency regulations shall not be effective beyond the 18-month period
from the effective date of the initial emergency regulation. If the agency wishes to
continue regulating the subject matter governed by the emergency regulation beyond
the 18-month limitation, a regulation to replace the emergency regulation shall be
promulgated in accordance with this article. The Notice of Intended Regulatory Action to
promulgate a replacement regulation shall be filed with the Registrar within 60 days of
the effective date of the emergency regulation and published as soon as practicable,
and the proposed replacement regulation shall be filed with the Registrar within 180
days after the effective date of the emergency regulation and published as soon as
practicable.

D. In the event that an agency concludes that despite its best efforts a replacement
regulation cannot be adopted before expiration of the 18-month period described in
subsection C, it may seek the prior written approval of the Governor to extend the
duration of the emergency regulation for a period of not more than six additional
months. Any such request must be submitted to the Governor at least 30 days prior to
the scheduled expiration of the emergency regulation and shall include a description of
the agency's efforts to adopt a replacement regulation together with the reasons that a
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replacement regulation cannot be adopted before the scheduled expiration of the
emergency regulation. Upon approval of the Governor, provided such approval occurs
prior to the scheduled expiration of the emergency regulation, the duration of the
emergency regulation shall be extended for a period of no more than six months. Such
approval shall be in the sole discretion of the Governor and shall not be subject to
judicial review. Agencies shall notify the Registrar of Regulations of the new expiration
date of the emergency regulation as soon as practicable.

E. Emergency regulations shall be published as soon as practicable in the Register.

F. The Regulations of the Marine Resources Commission shall be excluded from the
provisions of this section.



ATTACHMENT D

January XX, 2022

The Honorable Jason S. Miyares
Attorney General of Virginia
202 North Ninth Street
Richmond, VA 23219

Dear Attorney General Miyares:

Pursuant to Va. Code §2.2-4011, the Department of Environmental Quality (DEQ) is
asking your concurrence that an emergency situation exists with respect to Virginia’s carbon
trading program and participation in the Regional Greenhouse Gas Initiative (RGGI), and
approval for DEQ to issue an emergency regulation to repeal the sections of 9VACS5-140 that
establish and regulate the state’s carbon trading program and participation in RGGI (VAC5-140-
6010 through 6440). DEQ is making this request in accordance with Executive Order (EO) 9
issued by Governor Youngkin on January 15, 2021. (A copy of EO-9 is attached.)

Va. Code §2.2-4011 states that your approval of an emergency regulation, “shall be
granted only after the agency has submitted a request stating in writing the nature of the
emergency, and the necessity for such action shall be at the sole discretion of the Governor.”
The nature of this emergency is described by the Governor in EO-9 as follows:

Reliable and affordable access to electricity is imperative to the health and safety
of all Virginians. Our hospitals, schools, businesses, and homes all rely on this
essential service. And the unpredictable and rising cost of electricity poses a
significant and immediate threat to our Commonwealth and its citizens. In 2019,
alone, over 100,000 Virginian households required Energy Assistance with a cost
of $46 million to the Commonwealth.

Virginia’s participation in the Regional Greenhouse Gas Initiative (RGGI) risks
contributing to the increased cost of electricity for our citizens. Virginia’s utilities
have sold over $227 million in allowances in 2021 during the RGGI auctions,
doubling the initial estimates. Those utilities are allowed to pass on the costs of
purchasing allowances to their ratepayers. Under the initial bill “RGGI rider”
created for Dominion Energy customers, typical residential customer bills were
increased by $2.39 a month and the typical industrial customer bill by was raised
by $1,554 per month. In a filling before the State Corporation Commission,
Dominion Energy stated that RGGI will cost ratepayers between $1 billion and
$1.2 billion over the next four years.



Simply stated, the benefits of RGGI have not materialized, while the costs have
skyrocketed. Re-evaluation of the Initiative represents a meaningful step toward
alleviating this financial burden on the Commonwealth’s businesses and
households. Regulations must be evaluated in view of the costs and benefits to all
Virginians.

Concurrent with making this request and in conformance with Va. Code §2.2-4011 and
EO-9, DEQ is preparing a Notice of Intended Regulatory Action (NOIRA) to commence the
process of bringing to the State Air Pollution Control Board for its consideration a proposed rule
to make the repeal of Virginia’s carbon trading program permanent.

Should you find that further consultation between your office and DEQ pursuant to Va.
Code §2.2-4011 would be helpful in this matter, please do not hesitate to contact me. Thank you
for your prompt attention to this request.

Sincerely,

Michael S. Rolband



ATTACHMENT E

The following table summarizes the emergency regulation/NOIRA process.

DEQ/OAG consultation period via letter
Board adopts emergency regulation (ER)
DEQ submits adopted ER for executive branch review
(OAG/DPB/SNR/Governor)
Governor approves ER which is effective on filing; NOIRA filed same
time
Replacement Regulation (RR) Clock Starts

MONTH | DELIVERABLE

1 Submit NOIRA (filed automatically with ER)

2 30 day NOIRA comment period

3 prepare response to comments and board book

4

5 board adopt proposed RR for public comment

6 proposed RR filed for executive branch review within 180 days after
ER effective date

7 60 day proposed comment period starts

8 60 day proposed comment period ends

9

10

11

12

13 board adopt final RR

14 final RR filed for executive branch review within 180 days after end
of proposed comment period

15

16

17 request extension if needed

18 original RR completion date

19 6-month extension

20

21

22

23

24 RR final




ATTACHMENT F

Project 7070 - Emergency/NOIRA
State Air Pollution Control Board

Repeal CO2 Budget Trading Program as required by Executive Order 9 (Revision A22)
Partvi

€O, BudgetTrading Program
Article 1

GO BudgetTrading-Program-General-Provisiens
9VAC5-140-6010. Purpose. (Repealed.)

CO, Budaet Trading B - | Provisi

9VAC5-140-6020. Definitions. (Repealed.)
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j (Repealed.)
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CO,—carbon-dioxide-

DAHS [ : | Handling S _
H.O-—water:

Ib—-pound-

SO, —-sulfur-dioxide-
9VAC5-140-6040. Applicability: (Repealed.)

9VAC5-140-6050. Standard-requirements. (Repealed.)
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9VAC5-140-6070. Severability- (Repealed.)

9VAC5-140-6080. Authorization—and-responsibilities—of the CO2 authorized—account
representative: (Repealed.)
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9VAC5-140-6100.

(Repealed.)
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9VAC5-140-6120.
(Repealed.)

authenzed—altemate—aeeeunt—rep#esentatwe— (Regealed )
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Article3

Permits
9VAC5-140-6140. CO2 budgetpermitrequirements: (Repealed.)

9VAC5-140-6160.
(Repealed.)

9VAC5-140-6170. Compliance-certificationreport: (Repealed.)




oot
9VAC5-140-6180. Action-on-compliancecertifications: (Repealed.)

9VAC5-140-6190. Base-budgets: (Repealed.)
Arligle5




action-
9VAC5-140-6200. Undistributed-and-unsold-conditional CO2 allowances. (Repealed.)
A Thed : il reti listril L CO,al I ! of I I iod.
B-The department-will-retire unsold-CO,-allowances-at the-end-of each-control period-:
9VAC5-140-6210. CO2-allowance-allocations- (Repealed.)
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9VACS5-140-6220. CO2 Allowance Tracking System-accounts. (Repealed.)
Article 6

9VAC5-140-6230. Establishment-of-accounts: (Repealed.)
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forthe-account:
9VAC5-140-6250. Recordation-of CO2-allowance-allocations- (Repealed.)










9VAC5-140-6300. Submission-of CO2-allowance-transfers. (Repealed.)
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Article-8

Monitoring._R ingand R | .
9VAC5-140-6330. Generalrequirements: (Repealed.)
Article-8
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140-6340D 3 a-
9VACS5-140-6340. Initial-certification-and-recertification-procedures. (Repealed.)
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9VAC5-140-6350. Out-ef-eentrel—penods— (Repealed )




9VAC5-140-6380. Petitions: (Repealed.)
= idod_i I i C of thi ion._the _CO,_authorized
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9VACS5-140-6390. [Reserved]: (Repealed.)

9VAC5-140-6400. [Reserved]: (Repealed.)
Article-9

Auction-of CO2- CCR-and ECR-Allowances
9VAC5-140-6410. Purpose. (Repealed.)

9VAC5-140-6420. Generalrequirements: (Repealed.)
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ATTACHMENT G

Form: TH-05
April 2020

VIRGINIA

REGULATORY TOWN HALL

townhall.virginia.gov

Emergency Regulation and
Notice of Intended Regulatory Action (NOIRA)
Agency Background Document

Agency name | State Air Pollution Control Board

Virginia Administrative Code | Part VIl of 9VAC5-140
(VAC) Chapter citation(s)

VAC Chapter title(s) | Regulation for Emissions Trading

Action title | Repeal CO2 Budget Trading Program as required by Executive
Order 9 (Revision A22-E)

Date this document prepared

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Order 14 (as amended, July 16, 2018), the Regulations for
Filing and Publishing Agency Regulations (1VAC7-10), and the Form and Style Requirements for the Virginia
Register of Regulations and Virginia Administrative Code.

Brief Summary

Provide a brief summary (preferably no more than 2 or 3 paragraphs) of the subject matter, intent, and
goals of this this regulatory change (i.e., new regulation, amendments to an existing regulation, or repeal
of an existing regulation). Alert the reader to all substantive matters or changes. If applicable, generally
describe the existing regulation.

Executive Order 9 (2022), "Protecting Ratepayers from the Rising Cost of Living Due to the

Regional Greenhouse Gas Initiative," requires that the department re-evaluate Virginia’s participation in
the Regional Greenhouse Gas Initiative (RGGI) and immediately begin regulatory processes to end it.
Specifically, the order requires that the department develop a proposed emergency regulation for the
State Air Pollution Control Board’s consideration to repeal the implementing regulation implementing
participation in RGGI (Part VII of 9VAC5-140), and take all necessary steps to so that any proposed
regulation to the State Air Pollution Control Board can be immediately presented for consideration for
approval for public comment in accordance with the board’s authority pursuant to § 10.1-1308 of the Code
of Virginia.
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Town Hall Agency Background Document Form: TH-05

Acronyms and Definitions

Define all acronyms used in this form, and any technical terms that are not also defined in the
“Definitions” section of the regulation.

EO-9 - Executive Order 9 (2022)
RGGI - Regional Greenhouse Gas Initiative

Mandate and Impetus (Necessity for Emergency)

Explain why this rulemaking is an emergency situation in accordance with § 2.2-4011 A and B of the
Code of Virginia. In doing so, either:
a) Indicate whether the Governor’s Office has already approved the use of emergency regulatory
authority for this regulatory change.
b) Provide specific citations to Virginia statutory law, the appropriation act, federal law, or federal
regulation that require that a regulation be effective in 280 days or less from its enactment.
As required by § 2.2-4011, also describe the nature of the emergency and of the necessity for this
regulatory change. In addition, delineate any potential issues that may need to be addressed as part of
this regulatory change

The Governor's Office has already approved the use of emergency regulatory authority for this regulatory
change via EO-9. The nature of the emergency and the necessity for this regulatory change are
described in EO-9 as follows:

Reliable and affordable access to electricity is imperative to the health and safety of all Virginians.
Our hospitals, schools, businesses, and homes all rely on this essential service. And the
unpredictable and rising cost of electricity poses a significant and immediate threat to our
Commonwealth and its citizens. In 2019, alone, over 100,000 Virginian households required
Energy Assistance with a cost of $46 million to the Commonwealth.

Virginia’s participation in the Regional Greenhouse Gas Initiative (RGGI) risks contributing to the
increased cost of electricity for our citizens. Virginia’s utilities have sold over $227 million in
allowances in 2021 during the RGGI auctions, doubling the initial estimates. Those utilities are
allowed to pass on the costs of purchasing allowances to their ratepayers. Under the initial bill
“‘RGGI rider” created for Dominion Energy customers, typical residential customer bills were
increased by $2.39 a month and the typical industrial customer bill by was raised by $1,554 per
month. In a filling before the State Corporation Commission, Dominion Energy stated that RGGI
will cost ratepayers between $1 billion and $1.2 billion over the next four years.

Simply stated, the benefits of RGGI have not materialized, while the costs have skyrocketed. Re-
evaluation of the Initiative represents a meaningful step toward alleviating this financial burden on
the Commonwealth’s businesses and households. Regulations must be evaluated in view of the
costs and benefits to all Virginians.

Legal Basis

Identify (1) the promulgating agency, and (2) the state and/or federal legal authority for the requlatory
change, including the most relevant citations to the Code of Virginia or Acts and Assembly chapter
number(s), if applicable. Your citation must include a specific provision, if any, authorizing the
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Town Hall Agency Background Document Form: TH-05

promulgating agency to regulate this specific subject or program, as well as a reference to the agency’s
overall regulatory authority.

Statutory Authority

Section 10.1-1308 of the Virginia Air Pollution Control Law (Title 10.1, Chapter 13 of the Code of Virginia)
authorizes the State Air Pollution Control Board to promulgate regulations abating, controlling and
prohibiting air pollution in order to protect public health and welfare.

Promulgating Entity

The promulgating entity for this regulation is the State Air Pollution Control Board.

State Requirements

The specific directive of EO-9 states:

... | hereby direct the Director of the Department of Environmental Quality, in coordination with
the Secretary of Natural and Historic Resources, to take the following actions in accordance with
the provisions and requirements of § 10.1-1300, et seq. and § 2.2-4000, et seq. of the Code of
Virginia:

1. Provide me a full report re-evaluating the costs and benefits of participation in the
Regional Greenhouse Gas Initiative Inc. in view of all available data, within 30 days.

2. During this same period, develop a proposed emergency regulation for the State Air
Pollution Control Board’s consideration to repeal 9VAC5-140.

3. During this same period, take all necessary steps to so that any proposed regulation to
the State Air Pollution Control Board can be immediately presented for consideration for
approval for public comment in accordance with the Board’s authority pursuant to § 10.1-
1308 of the Code of Virginia.

4. During this same period, notify the Regional Greenhouse Gas Initiative Inc. (RGGI
Inc.) of the review and the Governor’s intent to withdraw from RGGI, whether by
legislative or regulatory action.

This NOIRA is intended to implement items 2 and 3 of the directive.

Purpose

Describe the specific reasons why the agency has determined that this regulation is essential to protect
the health, safety, or welfare of citizens. In addition, explain any potential issues that may need to be
addressed as the regulation is developed.

As described in the Mandate and Impetus section of this document, EO-9 describes nature of the
emergency and the necessity for this regulatory change in order to protect public health, safety and
welfare.

Substance

Briefly identify and explain the new substantive provisions, the substantive changes to existing sections,
or both. A more detailed discussion is provided in the “Detail of Changes” section below.
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The purpose of this regulatory action is to repeal Part VIl of 9VAC5-140 in its entirety.

Issues

Identify the issues associated with the regulatory change, including: 1) the primary advantages and
disadvantages to the public, such as individual private citizens or businesses, of implementing the new or
amended provisions; 2) the primary advantages and disadvantages to the agency or the Commonwealth;
and 3) other pertinent matters of interest to the requlated community, government officials, and the public.
If there are no disadvantages to the public or the Commonwealth, include a specific statement to that
effect.

The primary advantage associated with the regulatory change is to protect the health, safety and welfare
of the public through the reduced cost of electricity for citizens and businesses. Any potential adverse
impacts are speculative as of this writing; however, should adverse impacts become apparent, they can
be addressed at the appropriate time and by the appropriate regulatory means.

Alternatives to Regulation

Describe any viable alternatives to the regulatory change that were considered, and the rationale used by
the agency to select the least burdensome or intrusive alternative that meets the essential purpose of the
regulatory change. Also, include discussion of less intrusive or less costly alternatives for small
businesses, as defined in § 2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulatory
change.

Alternatives to the proposal will be considered by the board. It has been tentatively determined that the
first alternative is appropriate, as it is the least burdensome and least intrusive alternative that fully meets
the purpose of the regulatory action. The alternatives being considered, along with the reasoning by
which any of the alternatives have been rejected, are discussed below.

1. Repeal the regulation to satisfy the provisions of EO-9. This option is being selected because it meets
the stated purpose of the regulatory action.

2. Make alternative regulatory changes to those required by EO-9. This option is not being selected
because it would not meet the stated purpose of the regulatory action.

3. Take no action. This option is not being selected because it would not satisfy the provisions of EO-9.

Periodic Review and
Small Business Impact Review Announcement

If you wish to use this regulatory action to conduct, and this Emergency/NOIRA to announce, a periodic
review (pursuant to § 2.2-4017 of the Code of Virginia and Executive Order 14 (as amended, July 16,
2018)), and a small business impact review (§ 2.2-4007.1 of the Code of Virginia) of this regulation, keep
the following text. Modify as necessary for your agency. Otherwise, delete the paragraph below and insert
“This NOIRA is not being used to announce a periodic review or a small business impact review.”

This NOIRA is not being used to announce a periodic review or a small business impact review.

Public Participation

G-4



Town Hall Agency Background Document Form: TH-05

Indicate how the public should contact the agency to submit comments on this regulation, and whether a
public hearing will be held, by completing the text below. In addition, as required by § 2.2-4007.02 of the
Code of Virginia describe any other means that will be used to identify and notify interested parties and
seek their input, such as regulatory advisory panels or general notices.

The the board is seeking comments on this regulation, including but not limited to: ideas to be considered
in the development of this regulation, the costs and benefits of the alternatives stated in this background
document or other alternatives, and the potential impacts of the regulation. The the board is also seeking
information on impacts on small businesses as defined in § 2.2-4007.1 of the Code of Virginia.
Information may include: 1) projected reporting, recordkeeping, and other administrative costs; 2) the
probable effect of the regulation on affected small businesses; and 3) the description of less intrusive or
costly alternatives for achieving the purpose of the regulation.

Anyone wishing to submit written comments may do so by mail, email or fax to Karen G. Sabasteanski,
Department of Environmental Quality, P.O. Box 1105, Richmond VA 23218, phone 804-659-1973, fax
804-698-4178, email karen.sabasteanski@deq.virginia.gov. Comments may also be submitted through
the Public Forum feature of the Virginia Regulatory Town Hall (http://www.townhall.virginia.gov). Written
comments must include the name and address of the commenter. In order to be considered, comments
must be received before midnight on the last day of the public comment period.

Public Hearing at Proposed Stage

[If holding a public hearing after the proposed stage, insert:]

A public hearing will be held following the publication of the proposed stage of this regulatory action and
notice of the hearing will be posted on the Virginia Regulatory Town Hall
(http://www.townhall.virginia.gov) and on the Commonwealth Calendar
(https://www.virginia.gov/connect/commonwealth-calendar).

[If not holding a public hearing during the proposed stage, insert:]

A public hearing will not be held following the publication of the proposed stage of this regulatory action
unless requests for a public hearing are received during the NOIRA public comment period from at least
25 persons.

Regulatory Advisory Panel

Please indicate, to the extent known, if advisers (e.g., regulatory advisory panel or negotiated rulemaking
panel) will be involved in the development of the proposed regulation. Indicate that 1) the agency is not
using a panel in the development of the proposal; 2) the agency is using a panel in the development of
the proposal; or 3) the agency is inviting comment on whether to use a panel to assist the agency in the
development of a proposal.

The board does not intend to establish a panel to assist in the development of the proposal. However, in
response to requests received during the NOIRA public comment period the board will consider
establishing a panel. Persons requesting the agency use a panel and interested in assisting in the
development of a proposal should notify the Department’s contact person by the end of the comment
period and provide their name, address, phone number, email address and their organization (if any). If a
panel is used, notification of the composition of the panel will be sent to all applicants.

Detail of Changes
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List all requlatory changes and the consequences of the changes. Explain the new requirements and
what they mean rather than merely quoting the text of the regulation. For example, describe the intent of
the language and the expected impact. Describe the difference between existing requirement(s) and/or
agency practice(s) and what is being proposed in this regulatory change. Use all tables that apply, but
delete inapplicable tables.

Current | New chapter- | Current requirements in Change, intent, rationale, and likely
chapter- | section VAC impact of new requirements
section | number, if
number | applicable
9VACS5- Purpose of the regulation is Repealed in accordance with the
140- described. directives of EO-9.
6010
9VACS5- Terms defined. Repealed in accordance with the
140- directives of EO-9.
6020
9VAC5- Measurements, Repealed in accordance with the
140- abbreviations, and acronyms | directives of EO-9.
6030 used in the regulation are

described.
9VAC5- Entities to which the Repealed in accordance with the
140- regulation applies are directives of EO-9.
6040 described.
9VAC5- Standard requirements for Repealed in accordance with the
140- permitting, monitoring, directives of EO-9.
6050 recordkeeping, liability, etc.,

are explained.
9VACS5- Computation of time is Repealed in accordance with the
140- described. directives of EO-9.
6060
9VACS5- Severability is established. Repealed in accordance with the
140- directives of EO-9.
6070
9VAC5- Authorization and Repealed in accordance with the
140- responsibilities of the CO:2 directives of EO-9.
6080 authorized account

representative are explained.
9VAC5- The role of the CO2 Repealed in accordance with the
140- authorized alternate account | directives of EO-9.
6090 representative is described.
9VACS5- Changing the CO: authorized | Repealed in accordance with the
140- account representatives and | directives of EO-9.
6100 the CO:2 authorized alternate

account representative;

changes in the owners and

operators are delineated.
9VACS5- The elements of an account Repealed in accordance with the
140- certificate of representation directives of EO-9.
6110 are provided.
9VAC5- Objections concerning the Repealed in accordance with the
140- CO2 authorized account directives of EO-9.
6120 representative are

addressed.
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9VAC5- Delegation by CO2 Repealed in accordance with the
140- authorized account directives of EO-9.
6130 representatives and CO:>

authorized alternate account

representatives is explained.
9VAC5- CO2 budget permit Repealed in accordance with the
140- requirements are provided. directives of EO-9.
6140
9VACS5- Submission of CO2 budget Repealed in accordance with the
140- permit applications. directives of EO-9.
6150
9VACS5- Information requirements for | Repealed in accordance with the
140- CO2 budget permit directives of EO-9.
6160 applications are established.
9VACS5- Compliance certification Repealed in accordance with the
140- reports are explained. directives of EO-9.
6170
9VAC5- Actions on compliance Repealed in accordance with the
140- certifications are described. directives of EO-9.
6180
9VAC5- The Virginia CO2 Budget Repealed in accordance with the
140- Trading Program base directives of EO-9.
6190 budgets are listed.
9VACS5- How to handle undistributed Repealed in accordance with the
140- and unsold CO:2 allowances directives of EO-9.
6200 is found in this section.
9VACS5- Allowance allocations are Repealed in accordance with the
140- provided. directives of EO-9.
6210
9VACS5- CO: allowance tracking Repealed in accordance with the
140- system accounts are directives of EO-9.
6220 established.
9VAC5- Establishment of accounts is | Repealed in accordance with the
140- described. directives of EO-9.
6230
9VAC5- The CO:2 allowance tracking Repealed in accordance with the
140- system responsibilities of directives of EO-9.
6240 CO2 authorized account

representatives are

described.
9VACS5- How the recordation of Repealed in accordance with the
140- allowance allocations is to be | directives of EO-9.
6250 accomplished.
9VACS5- Compliance requirements Repealed in accordance with the
140- are established. directives of EO-9.
6260
9VACS5- Banking requirements are Repealed in accordance with the
140- described. directives of EO-9.
6270
9VAC5- Management of account Repealed in accordance with the
140- errors is explained. directives of EO-9.
6280
9VAC5- How to close general Repealed in accordance with the
140- accounts. directives of EO-9.
6290
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9VAC5- How to submit CO2 Repealed in accordance with the
140- allowance transfers. directives of EO-9.
6300
9VAC5- The recordation of allowance | Repealed in accordance with the
140- transfers is explained. directives of EO-9.
6310
9VACS5- Notification of allowance Repealed in accordance with the
140- transfers is explained. directives of EO-9.
6320
9VACS5- Life-of-the-unit contractual Repealed in accordance with the
140- arrangements are described. | directives of EO-9.
6325
9VACS5- General requirements for Repealed in accordance with the
140- monitoring, reporting, and directives of EO-9.
6330 recordkeeping.
9VAC5- The initial certification and Repealed in accordance with the
140- recertification procedures for | directives of EO-9.
6340 a monitoring system are

delineated.
9VAC5- Out-of-control periods are Repealed in accordance with the
140- addressed. directives of EO-9.
6350
9VAC5- Notifications are described. Repealed in accordance with the
140- directives of EO-9.
6360
9VACS5- Recordkeeping and reporting | Repealed in accordance with the
140- requirements are explained. directives of EO-9.
6370
9VACS5- Petitions for approval to Repealed in accordance with the
140- apply an alternative to any directives of EO-9.
6380 acid rain requirement are

provided.
9VAC5- Reserved. Repealed in accordance with the
140- directives of EO-9.
6390
9VAC5- Reserved. Repealed in accordance with the
140- directives of EO-9.
6400
9VAC5- The purpose of the Repealed in accordance with the
140- requirements for allowance directives of EO-9.
6410 auctions is provided.
9VACS5- General requirements for the | Repealed in accordance with the
140- auction notice. directives of EO-9.
6420
9VACS5- [repealed section] [already repealed]
140-
6430
9VAC5- Program monitoring and Repealed in accordance with the
140- review requirements. directives of EO-9.
6440

Family Impact
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In accordance with § 2.2-606 of the Code of Virginia, assess the potential impact of the proposed
regulatory action on the institution of the family and family stability including to what extent the regulatory
action will: 1) strengthen or erode the authority and rights of parents in the education, nurturing, and
supervision of their children; 2) encourage or discourage economic self-sufficiency, self-pride, and the
assumption of responsibility for oneself, one’s spouse, and one’s children and/or elderly parents; 3)
strengthen or erode the marital commitment; and 4) increase or decrease disposable family income.

A positive impact to the institution of the family may be anticipated as a result of improved health, safety
and welfare of the public through the reduced cost of electricity for citizens.

REG\DEV\A22-E-01PD
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ATTACHMENT H
#[date]

Andrew McKeon

Executive Director

The Regional Greenhouse Gas Initiative, Inc.
90 Church Street, 4th Floor

New York, NY 10007

Re: Notice of Intent to Withdraw the
Commonwealth of Virginia from
RGGI

Dear Mr. McKeon:

In accordance with Governor Youngkin's Executive Order 9 (2022), this letter is to notify
the Regional Greenhouse Gas Initiative, Inc. (RGGI, Inc.) of the following actions to be
undertaken by the Virginia Department of Environmental Quality:

1. Provide the Governor with a full report re-evaluating the costs and benefits of
participation in RGGI in view of all available data, within 30 days.

2. During this same period, develop a proposed emergency regulation for the State
Air Pollution Control Board’s consideration to repeal the CO2 Budget Trading
Program (Part VII of 9VACS5-140).

3. During this same period, take all necessary steps so that any proposed
regulation to the State Air Pollution Control Board can be immediately presented
for consideration for approval for public comment in accordance with the Board’s
authority pursuant to § 10.1-1308 of the Code of Virginia.

4. During this same period, notify RGGI, Inc., of the review and the Governor’s
intent to withdraw from RGGI, whether by legislative or regulatory action.



Accordingly, this letter notifies RGGI, Inc., of the Governor’s intent to withdraw the
Commonwealth of Virginia from RGGI upon the conclusion of an appropriate legislative or
regulatory process. I will keep you informed as this process progresses. Please contact either me
or my staff if you have any questions.

Sincerely,

MSR/MGD/kgs



